May 7th, 2009 – Eighth/Last Date of OMB Hearing

Provincial Offence Office (Brampton), 
Court Room B7, 5 Ray Lawson Blvd., 2nd Fl. 
Brampton ON L6Y 5L7
Madam Chair - Zuidema J.

Paul DeMelo and Melissa Panjer – City of Brampton Lawyers
Chris Barnett and Alexis Alyea – Lawyers representing Intracorp

Bruce Haines – Representing the Sierra Club Canada (Participant)
Diarmuid K. Horgan – First Witness called by Intracorp 
Steven Wimmer – Second Witness called by Intracorp
Brian Hindley – Third Witness called by Intracorp

David Butler – Fourth Witness called by Intracorp
Susan Jorgenson – Witness called by the City of Brampton
Peter Gabor – Witness called by the City of Brampton

Bryan Smith – Witness called by the City of Brampton

Katherine Ash – Witness called by the City of Brampton

Chris Barnett:

Mr. Barnett called back Mr. Hindley to address the Legislation relating to species protection.  He asked Mr. Hindley to explain if and how the Legislation relates to the Great Blue Heron, RedSide Dace, and the Snapping Turtle.

Brian Hindley:

Mr. Hindley explained that there is a federal Species At Risk Act, and a provincial Endangered Species Act.  In terms of the Federal Act, he stated that there is an independent body of wildlife experts that review the status of species in Canada.  He noted that under the legislation, there are 4 main categories of species: extirpated, endangered, threatened, and species of special concern.  Mr. Hindley explained that the official designation is decided by the Cabinet.  He noted that the process also involves a Public Review period.  He elaborated, stating that once a species is identified, the legislation protects them.  He explained that the legislation creates binding provisions, such as making it an offence to kill species or damage the residence of the listed species.  Mr. Hindley noted that the term residence refers to the dwelling place of the species, which includes the nest site, breeding areas, and habitat.  He stated that the legislation requires frequent habitats to be protected for extirpated, endangered and threatened species.
In terms of the provincial Act, Mr. Hindley stated that there is the same type of independent body that goes through it, except that it is an Ontario group.  He explained that the same classification is used.

Great Blue Heron: 

Mr. Hindley stated that the Great Blue Heron is not listed as a Species At Risk under the legislation.  He explained that they have no formal status.  He noted that they feed on fish, and have a wide range of feeding habitats.  Mr. Hindley explained that they have special nesting areas, primarily on Heron leaves.  He stated that there are situations where from a nesting perspective the nesting can be of special importance, usually in an area of scientific concern.  However, he noted that in the subject lands, they are dealing with where they feed, rather than nesting.  He explained that Herons exist in Urban Environments, and claimed that the corridor enhancements to the Salt Creek Tributary will provide habitat for them.
Snapping Turtle:
Mr. Hindley stated that the Snapping Turtle is listed as a Species of Special Concern by the Federal Committee of Wildlife experts.  He claimed that this status has not been referred to Cabinet.  He explained that there should be 2 steps: posting and then referral.  He claimed that there has not even been a posting.  Mr. Hindley stated that even if the Snapping Turtle was posted as a Species of Special Concern, the protection would give special recognition, indicating it is a species that deserves attention, but yet no formal status.  He claimed that it puts an onus on field agencies to seek to promote and improve habitat.

Mr. Hindley stated that as part of the enhancement of the 2 Salt Creek Tributaries and Corridors, they have wetland features.  He claimed that the 1m to 1.5m deep water will provide standing water suitable to Snapping Turtle habitats.  He explained that the nesting habitat has to be of a sand/gravel nature.
Mr. Barnett asked Mr. Hindley to explain what will occur to the habitat of the Snapping Turtles on the Tortoise Court lots.  Mr. Hindley responded, stating that there will be no impact on the habitat.  He stated that there will be some enhancement of low flows.  He claimed that they would be wider for more extended periods of time allowing for enhanced movement.  Mr. Hindley explained that the turtles don’t necessarily need water to move around.  He claimed that there is a lot of potential for movement towards the west branch of the Humber River.  He stated that there would be significant open space to move through.
RedSide Dace:

Mr. Hindley noted that the RedSide Dace is listed as a Threatened Species under the provincial and federal legislation.  He stated that the Recovery Strategy in the Management Plan identified threats and mitigations that could be implemented to hasten recovery.  He stated that the earlier 2005 document was released to the public but the current document has not been, since it is still a draft.  He explained that he consulted with Christine (a Fisheries Biologist), and Mr. Dextrase (Chair of the Committee for the Draft, “Author”).   Mr. Hindley explained that they collected historic records to document West Humber River Subwatershed Study, which was recorded at the west branch of the West Humber River, downstream the golf course.  He stated that they would like to see a recovery of the species downstream.  Mr. Hindley claimed that their aim of the 2 Salt Creek Tributaries was to provide an enhancement to the RedSide Dace.

Mr. Hindley explained that in terms of habitat enhancements, they have adequate setbacks from the water course on the West Branch.  He noted that they have also implemented stormwater management ponds and LID features which improve the water quality and temperature.  He explained that for the stream corridor enhancement, there will be an enhancement of riparian streamside vegetation.  Mr. Hindley stated that they tried to improve the seasonal habitat for the species.  He claimed that by providing for augmentation of low flow, they are providing flow downstream.  He stated that there has been attention to measures to promote the recovery of RedSide Dace.  Mr. Hindley claimed that he sees no issues. 
Paul DeMelo

Mr. DeMelo stated that he had no questions.
Chris Barnett:
Mr. Barnett called back Mr. Wimmer to respond to the points raised in evidence by Mr. Gabor, Mr. Smith, and Ms. Ash.  He explained that the City had concerns for the ability of larger lots and amenities, which had not been expressed before.  He claimed that Mr. Wimmer put together some plans over the past few days, on how it can be accomplished.

Steven Wimmer:

Mr. Wimmer stated that he heard the evidence by Mr. Gabor, Mr. Smith, and Ms. Ash.  Mr. Barnett stated that the City claimed that the 85 ft abutting lots are insufficient space for streetscape, backyard, amenities and setbacks.  He asked Mr. Wimmer to review exhibit 31.  In response, Mr. Wimmer stated that the Committee suggested the lot size was too small.   He explained that they tried to illustrate how to make it work.

Referring to the images, Mr. Wimmer stated that they highlight garages in the main body of the building.  He claimed that the garage door is not as visible for the streetscape.  He noted that the images are not typical, but indicative of the type of houses that can be brought forward.  He stated the minimum sq ft. is 5000 sq ft, which is in the high end of the spectrum, in terms of other Executive Communities, meeting house size requirements. 
Referring to Tortoise Court, Mr. Wimmer stated that the smallest house is just under 3700sq ft and the largest is around 6500 sq ft.  He noted that this is based on the aerial photo assessment.  He stated that the key is the quality of the rear yard amenity space and real world use. He claimed that it was suggested that the 7.5m plus 2.5m landscape buffer was insufficient.  However, he noted that it was demonstrated here that there is more space available.  He noted that the image shows a gazebo, pool and shed in one lot.  He stated that the 5000sq ft provides a 3 car garage.

Mr. Wimmer noted that on the homeowner side, they propose a fence and privacy screen.  Next to that, he stated would be a 2.5m (8ft 2inches) landscape zone for high residual trees and conifers.  He noted that adjacent to that zone would be a 1m wide infiltration gallery.  Mr. Wimmer calculated that in total the zone is 3.5m.  He explained that Mr. Horgan advised him that there is no real impact on the use of land when there is an infiltration gallery within a 3m wide easement.  Thereafter, he noted that the space has been increased to 4.5m.  He explained that with an 8ft 2 inch landscape buffer and 6ft 8 inch infiltration gallery, there is a total of 14ft 9inches in the rear.
Mr. Wimmer noted that before graduating from the University of Guelph, he worked extensively in the Rosedale Park area.  He stated that in regards to the rear yard buffer zone, he found landscape creates an opportunity for planting.  He claimed that there is no diminution of benefits and use of rear yard space.  He stated there would be high Crown Residual trees and evergreen trees.

Mr. Wimmer noted that there are 2 numbers for the rear yard setback, amenity space: 1) Total length from the building to the rear property line, and 2) physical space to limit.  He believes it doesn’t impede on use.  He noted that for a 5000sq ft house, there is usually a 1.2m side setback that is allowed, and claimed that most homes have 1.5 or 2 m setbacks.  He noted that there could be a rear yard of 47 ft, including the 15ft landscape zone, and a 15 X 30ft pool.  Mr. Barnett noted that he heard no direct evidence requiring this.  He stated that they are providing the worst case scenario just to cover their bases.

In reference to another image, Mr. Wimmer stated that there is a full range of housing with the garage facing forward.  He claimed that it gives distance especially between the back of the building and the infiltration gallery which is just under 30ft.  He stated that the overall distance would be 44ft.  Mr. Wimmer noted that there would be a 1.5m setback on the right side of the building.
Mr. Wimmer noted that the 85 ft frontage lots have a side yard setback of 2m to the right.  He stated that the distance between the property line and the garage is 25ft (7.5m).  He claimed there is space needed to allow a car to park there.  He noted that there would be ample opportunity to provide different features.  Mr. Wimmer explained that the garage allows a ninety degree projection.  He explained that the rear yard amenity space would be 11m from the rear.  Mr. Wimmer explained that the theme identified the absolute minimum: 7.5m + 2.5m.  He claimed that they can achieve 10, 11 and 14 m rears depending on the house types illustrated.
Referring to a different image, Mr. Wimmer stated that the 3 cars could be parked in 2 garages: A hybrid.  He noted that there is a special opportunity in the 3 car garage area, at the homeowners’ choice, to convert one to a cabana or pool house in the rear yard.
Referring to Item D, Mr. Wimmer claimed that there could be court yard houses where the garage is set back to the rear yard.  He noted that the rear amenity space would be 13.5m, noting that the bare minimum is 10m.  He explained that he wanted to illustrate that the Vales East guidelines set out a wide range of housing as possible.  Thereafter, Mr. Wimmer claimed that they would achieve greater rear yard setbacks than the minimum.

Mr. Wimmer noted that all of the dimensions have been done on the absolute tightest lots of 85ft width.  He stated it would be more appropriate where there is greater width and depth.  He claimed that the cal de sacs are a unique housing feature.

Referring to the A4 Lot Dimension, Mr. Wimmer stated it is 49m in length.  He noted that the circular driveway provides more asphalt.  He stated that he wanted to reduce the influence of the garage and driveway to the lots.  He noted that even if it is a 3 car garage, the driveway has to turn so that it is not extensive.  He claimed that they tried to have it on the side and rear.

Mr. Barnett asked Mr. Wimmer to explain if there is still flexibility to provide amenities if the infiltration and landscape buffer increases.  In response, Mr. Wimmer stated that he is confident that even if they are increased by 2 or 3 m, they can still provide for amenities.  He stated that he has been testing for full house sizing.  Thereafter, Mr. Barnett asked if they should pull street I for deeper lots.  Mr. Wimmer responded, stating that there is no benefit to the front street view.  He noted that there would be more grass to cut.  He explained that he has shown all amenities possible and the space for the garden.


Paul DeMelo
Mr. DeMelo asked Mr. Wimmer if the option discussed about the homeowner having the choice to convert the 3rd garage to a cabana was permitted by the City by-law.  Mr. Wimmer responded, stating that he doesn’t know.  Mr. DeMelo noted that if the 3rd garage is replaced, then you no longer have a 3 car garage.  He stated that the 85ft lots are supposed to accommodate 3 car garages.  In response, Mr. Wimmer stated that in his experience, in executive communities, the 3rd car garage is most often used for storage.  He claimed that it is rare for a 3rd vehicle. 

Mr. DeMelo asked Mr. Wimmer if he agreed that if they were to create 40m deep lots, it creates additional flexibility for lots.  Mr. Wimmer responded, stating that the point of flexibility was in regards to lot 180, which he claimed is distinct from others.  He stated that if they created 40m deep lots, the flexibility disappears because they no longer have bends and an opportunity for bringing the buildings forward.  He noted that they have taken the streetscape and provided variety for it.  He claimed that an increase in lot depth is not required and inappropriate.
Mr. DeMelo asked Mr. Wimmer if it would be appropriate to have a condition or warning for the property to homeowners that the rear 4m can not be built on.  Mr. Barnett objected to the question, stating that it was not an appropriate question to ask Mr. Wimmer since it was not in his area of expertise.  Madam Chair agreed with Mr. Barnett that it was not in Mr. Wimmer’s area of expertise.  Thereafter, Mr. DeMelo received confirmation from Mr. Wimmer that there is 4m in the rear which can not be built on due to the landscape buffer and infiltration gallery.  Mr. DeMelo stated that even though the lot is 35m deep, it really is a 31m deep lot for the home and amenities.
Bruce Haines:
Mr. Haines stated that he had excerpts from the West Humber River Subwatershed Study, Humber River Fisheries Management Plan, and the Master Servicing Plan.  Madam Chair stated that the only document which Mr. Haines referred to in his witness statement was the excerpts from the Watershed Studies.  She stated that she was only going to take the one excerpt because Mr. Haines had not mentioned that he wanted to submit 3 excerpts.  She claimed that Mr. Haines’ had no expertise in environmental matters and that his evidence was to focus on what he spoke of.

Chris Barnett- Closing Statement

Mr. Barnett stated that in the late 90s, City Council determined that there was more share in Upper Housing Marketing.  He noted that from a market aspect, they recognized a move to Upscale Executive Housing to the market.
Mr. Barnett stated that Mr. Wimmer took them through a document on what Upscale Executive Housing means.  He noted that it boils down to: amenity features, defined edges, linkage and focal points, and housing design themes.  He claimed that this indicates that it is not lot size alone.  Mr. Barnett stated that the largest area of dispute here is lot size alone.  He noted that it was clear from Mr. Wimmer that all his work confirmed that statement.  He claimed that principles guide, not math.
Mr. Barnett claimed that the City had 3 opportunities before seeking Upscale Executive Housing Policy Design and implementation.  He stated that it is fair to say that everyone agreed it was an appropriate designation for the area.  He claimed that this makes the decision on the plan simple.  He noted that for the Zoning By-Law and Draft Plan, they heard from Mr. Wimmer, Mr. Hindley, and Mr. Butler.  He stated that their analysis, consideration and opinion was logical.  He claimed that the evidence heard was from a team of witnesses who know and understand Brampton and its policies on the ground, not just paper.

Mr. Barnett stated that Mr. Horgan, the Team Manager, created a draft plan with his office team.  He stated that Mr. Horgan has extensive experience everywhere where there is residential development.  He claimed that most significantly, they heard from Mr. Wimmer who put in place an analysis which led to policies in the Design Workbook.  He claimed that the study says it is not lot size alone that is important.  He claimed that Mr. Wimmer had been involved throughout the City of Brampton, Vales East Community of higher market community but preceded the Upscale designation.  Mr. Barnett stated that Mr. Wimmer’s experience has been taken from the ground and put in action.  He claimed that in weighing the evidence of urban design, it should be contrasted with Mr. Gabor.
Mr. Barnett stated that they heard from Mr. Butler who was retained for good reason.  He noted that at the end of the day, he understood that the Official Plan was better.  Mr. Barnett stated that it sounded like a harsh assessment but the OPP was what City Staff wrongly advised Council on.  He claimed that it was signed by the Commissioner of Planning and that Mr. Butler got right where they did not.  Mr. Barnett’s submission was that Mr. Butler’s opinion be given more weight than Ms. Ash’s.  He claimed that the importance of history goes to credibility and the weight of the matter put forward is fundamental.  He questioned as to how fundamental it is if lot size was not mentioned in 3 years.  He explained that since October 2006, when the 85ft lots were formally presented, they never heard concerns until now.  He submitted that the concerns have to be viewed in light of the history of the lands and be given little weight.
Referring to Mr. Wimmer’s evidence, Mr. Barnett stated that a preliminary plan was brought forward.  He explained that revisions were requested which were made and reflected in the November 2005 Application.  He elaborated and stated that the matter was sent to a statutory public meeting.  He claimed that in April 2006, Staff requested that there be 85ft lots backing on Tortoise Court.  Thereafter, Mr. Barnett stated that this was uncontradicted and not cross-examined on.  He stated that after the revisions there was a public open house, and thereafter they filed the revised plan for the interface in October 2006.  Mr. Barnett explained that the Staff asked them to file an Official Plan Amendment, so they did.  He explained that Mr. Horgan claimed that there were almost no references to lot size and width in the May 2007 meeting.  Mr. Barnett stated that after the public meeting, they were asked to file an Environmental Impact Study which they provided for.  He explained that in the Fall 2007 meeting, revisions were required which they made.  He stated that in February 2008, they presented the revisions and as stated in Mr. Smith’s memo, they were well received.  Mr. Barnett claimed that none of the revisions requested related to lot depth and width.   He stated that even though the focus was on environmental issues, it doesn’t mean that the City Planner is not supposed to address other matters.  Mr. Barnett explained that they formally filed the plan in March 2008, and also submitted the Design Brief.  He claimed that thereafter, everything was dark, and they received no response from the City.
Mr. Barnett reflected back to Mr. Smith testimony, where Mr. Smith stated that having no dialogue for submission was untoward.  Mr. Barnett claimed that Mr. Smith was essentially pointing to the City with this statement.  He claimed that after 6 months, the appeal was filed in August 2008, which he stated is years outside of the Statutory period.  Mr. Barnett explained that even though the plan is now before the Board, the evidence is clear that there have been more meetings.  He elaborated and explained that in the September 2008 meeting, which Ms. Ash attended, there was no discussion of the issues.  He stated that in the October 2008 meeting, there were detailed urban design comments.  He claimed that internally the City said there was no problem.  Mr. Barnett stated that there is a limit as to how many times they can say it was an oversight.  He claimed that the fundamental word would not be missed in the 30 page comment, which he stated they didn’t see until December 2008.  Mr. Barnett claimed that his client still continued to seek dialogue from the City.  He stated that Mr. Wimmer, Mr. Butler, and Ms. Ash were all present, and that Mr. Butler claimed that the meeting accomplished nothing.  He explained that the Urban Design Staff were not even invited.
Mr. Barnett stated that history demonstrates that every time requests are made, they are met, yet they hear nothing back.  He stated that they are absolutely not going to do what Ms. Ash had suggested – to look closely at the Plan and see if it requires more study.  Mr. Barnett claimed that time passed absolutely when it came before the OMB who needs to make the decision which is appropriate and in the public interest.  He stated that the City had 3 years to do the analysis and that they had their opportunity.  Mr. Barnett claimed that the time for the conditions was March 30, 2008, or even after seeing Mr. Butler’s witness statement or during cross-examination.  Thereafter, Mr. Barnett referred to Mr. Butler’s statement that the Draft Plan is appropriate.
Mr. Barnett explained that the 1st time the issue came up was during Mr. Horgan’s cross-examination.  He stated that if it was important, someone would have mentioned it before.  He claimed that it is a fog as to what constitutes an Upscale Executive Community.  Mr. Barnett claimed that the plan is more than adequate to accommodate amenities and generousness of open space.  He stated that the absolute key is to have the feel of Upscale Executive Housing.  Mr. Barnett stated that Mr. Wimmer claimed that there is more than enough room to accommodate at the Upper Scale of House Sizes.   Mr. Barnett explained that what they had before was a subdivision with standard setbacks and all details to implement the policies.  He claimed that there has been no evidence other than Mr. Butler’s and Mr. Wimmer’s as to what it should be.  He explained that Mr. Butler gave a detailed policy analysis.  He stated that Mr. Butler looked at the Growth Plan and had regard to matters in the Planning Act.  Mr. Barnett claimed that there has been no planning evidence to contradict his conclusions.  He stated that when he says that Mr. Butler’s evidence should be given more weight, there is nothing on the other side to weigh against.
Reflecting back to Mr. Butler’s testimony, he stated that there is an appropriate interface, and that lot size works.  He noted that the same conclusion was made in Lockspur, and that Mr. Butler had the opportunity to see on the ground what worked.  He explained that Mr. Butler provided the Board with his evidence with respect to compatibility.  He claimed that they heard no opinion that interface was incompatible with the Estate Residential Lots.  He stated that even more importantly, is that they didn’t hear from the residents of Tortoise Court.  He noted that the residents didn’t speak of lot size or interface, but rather that they didn’t want any housing.  He explained that unfortunately the decision to build was made 16 years ago.
Mr. Barnett noted that Mr. Butler was most concerned with the point of interface and what effect lot size has on the streetscape.  He stated that it was important to look at the size of the larger lots, as that is important for compatibility.  Mr. Barnett claimed that the City did not speak of incompatibility.  He stated that where policies 4.1.2.2 speaks of abutting Estate Residential lots, Mr. Butler concluded that they have a unique situation where they do need a difference in interface.  He claimed that Mr. Butler gave the broadest analysis and provided his opinion completely uncontradicted.  Mr. Barnett stated that they heard from Mr. Butler that they don’t plan by numbers.  He claimed that too much time has been spent on numbers.
Mr. Barnett stated that the City said that the Design Workbook is important.  His submission was that they need to read it as a whole as challenging as it may be.  He explained that it is clear from section 2.2 that there are alternatives to consider.  He claimed that the test is a need for a distinct Upscale Executive Community for the alternative.  Mr. Barnett submits that the numbers are a guide.  Mr. Barnett stated that who knew that they can vary the numbers by 10%, as stated by Ms. Ash.  He claimed that the document has internal inconsistencies, such that it is not clear if a 50ft or 70ft corridor is required.  He stated that it is also clear that the document contemplates something different.

Mr. Barnett referred to the Appendix, noting that 2 residential areas have 18% anchor lots.  He claimed that the client’s plan had 18% anchor lots.  He stated that in the appendix, the rest have lots that don’t meet the minimum depth requirement.  He stated that there are no 30% core lots at 70ft, which was the same as the client’s plan.  Accordingly, he stated that the document is clear that the numbers are a guide, and therefore the City cannot say that they don’t meet the numbers and it is not Upscale.  He noted that the Application reflected in the number analysis in the Vales East Analysis doesn’t come close to complying. 

Mr. Barnett referred to the Staff Report, which he stated talks about the Design Workbook as a guide.  He stated that the document is expressly referred to in OPA 93-192 but not for the subject property.  He stated that the numbers in the policy are not even met in Vales East.  Mr. Barnett claimed that the focus is on ensuring that there is an appropriate interface, which has been met.  He stated that in terms of the numbers in the OP documents, Ms. Ash said that she was ok with something less than 1acre lots.  Mr. Barnett claimed that the underlying goal is clear.  He stated that the need is to meet the intent of the policy.  He noted that this is reflected in 4.1.2.2 which says “as much as practicable”.  He reiterated that with respect to the numbers, when they don’t meet them, they fail, and when they exceed them, they fail.  Mr. Barnett’s submission what that the picking and choosing of the meaning of numbers speaks volumes to the credibility of positions.  He stated that no matter what they do, it is not good enough.  Mr. Barnett claimed that when they try to achieve the Design Workbook, it is inconsistent.  He noted that Mr. Butler stated that the Design Workbook is rendered meaningless.  He stated that when Mr. DeMelo says that they don’t meet the numbers, no one required them too.
Mr. Barnett stated that they heard the language in 4.1.2.2, “as much as practicable”.  He noted that they heard the cross-examination for the constraints, the road location constraints, corridor, and stormwater management ponds.  His submission was that looking at the South, the plan responds to the appropriate lotting and road patterns.  He claimed that they haven’t heard why the application is not appropriate.  Mr. Barnett noted that in regards to the Lockspur decision, the alternative design plan was approved.  He stated that they got the plan with strong evidence by planners and designers.  

Mr. Barnett noted that in terms of the application of the policy, he heard evidence for the areas to the South, where there are constraints, but that on the Table Land he heard evidence that there are no constraints.  He claimed that they have not interpreted, “as much as practicable”, to mean physical constraints on land.  He stated that they heard that up to and beyond means 1 or 2 acres.  His submission was that this can’t be right in the 187 lots.  He stated that somehow they are to achieve urban design.  He claimed that it can’t make a difference, but according to the City apparently it does.
Mr. Barnett noted that in terms of Environmental issues, it is important to consider and ensure that Mr. Haines’ concerns and the public concerns are properly addressed.  He stated that their concerns are legitimate and sincerely held, but that they differ from everyone with the requisite expertise.  He noted that Mr. Hindley referred to all areas, and Ms. Jorgenson referred to the people.  He stated that various TRCA staff reviewed the application.  He claimed that at the end of the day, the collective opinion of the experts is that they did the right thing.  Mr. Barnett claimed that the OP Policies, Provincial Policies, and TRCA Environmental issues are met.  His submission was that drawing on the weight of the evidence, there has been proper analysis on the property in context.  He noted that Mr. Hindley stated that it is fair to say that sometimes a 3 season analysis is not required where there is a proper determination of the land.  He noted that it is a more than adequate study to improve with a net gain.  He stated that Mr. Hindley noted that the Policy of Net Gain doesn’t apply, but they still meet it.

Mr. Barnett stated that he gives Ms. Ash credit for acknowledging that the OP interpretation is wrong.  Thereafter, he stated that there are implications to this mistake.  He stated that there is a clear problem when the key policies are misinterpreted. He noted that there has been a misapplication carried through to the Workbook as to what the OP requires.  He stated that Ms. Ash said that the OP requires 1 acre lots.  His submission was that this has an effect on the weight of the planning opinion.  He stated that this calls into question lot size & depth which was only raised at the hearing.  He claimed that the OP structure and policies sought to be relied on can’t be relied on after Mr. Butler’s evidence. 
Mr. Barnett noted that in regards to the amenity area question, it is clear that the 85ft lots and beyond can accommodate what is needed to have prototypical executive amenities.  He noted that they are exceeding the standards of side yard setback and well exceeding the rear yard setback.  He stated that there is a need for something better which they have provided.

Mr. Barnett noted that in terms of the property, they are not deciding a dispute between the client and the City, but rather what is in the public interest.  He stated that the client has done everything in furtherance of public interest and the environment.  He claimed that where more has been asked for, it has been given.  Mr. Barnett stated that the lots originally included areas where there is drainage.  He stated that there were 2.5 hectares of what was previously thought to be rear generating lands.  He noted that when they were told that they had to be wider, they made it wider, providing more land to the public at no cost.  He claimed that the client has come before the OMB with clear and credible evidence that is in the public interest.  Mr. Barnett noted that they have met all the policies.  He stated that regrettably the public agency before the OMB has not done the same.  He claimed that they need to consider what is appropriate, stating that the end point of the City position is that after all the work, their answer is no because there are no alternatives proposed.  Mr. Barnett claimed this to be not reflective of fair public process.  He stated that simply saying no is not right.  He claimed that the City should have reviewed it before.  Mr. Barnett claimed that the TRCA did the right thing when they required certain conditions to be met.  He stated that the City could have planned but they chose not to.  He claimed that they should be given no second chance.  
Mr. Barnett requested that the OPA submitted by Mr. Butler be approved, as well as the Exhibit 9 Draft Approval, subject to conditions.

Paul DeMelo- Closing Statement

Mr. DeMelo started with the agreed upon issues.  He stated that there is no issue amongst the witnesses that the area is not appropriate for Upscale Designation.  He noted that there is no disagreement for the rational of the designation.  Mr. DeMelo stated that where there is an issue, is that there has been much evidence from Mr. Butler that was consistent with the PPS.  He stated that it is down to what the City deems appropriate.
Mr. DeMelo stated that the issue is how it gets implemented on the ground.  He noted that under cross-examination, it was stated that the area represents 2% of the Housing stock.  He stated that it is the highest echelon of housing in the City of Brampton.  He noted that it is a limited area with a unique opportunity, intended to attract Upscale Executives.  He claimed that none of these facts have been disputed by the applicant.  Mr. DeMelo stated that the only real disagreement is two-fold: 1) what is necessary for lot size for Upscale Executive Community, and 2) what are the design criteria that must be adhered to.  He noted that when considering the evidence from the witnesses for the City, the only 2 issues before the OMB are, how to implement and the above 2 elements.  His submission was that as a starting point, there is little disagreement for the tools of implementation which relate to design criteria.
Mr. DeMelo noted that Mr. Butler and Mr. Wimmer acknowledged that the Design Brief requires additional modification.  He stated that Mr. Wimmer acknowledged that it didn’t consider the latest submission.  He claimed that both Mr. Wimmer and Mr. Butler indicated that they would not object to the condition that the Design Brief be submitted.  He stated that his own witness acknowledges the appropriate conditions deals with the Design Brief.  Mr. DeMelo stated that the only caveat was that he wanted to see some mechanisms, such that if they couldn’t meet an agreement, the Board would still be seized from that issue.  He noted that any condition can be brought back.  His submission was that when looking at the determination and guiding principles, there was little disagreement in terms of evidence.  He stated that the witnesses for the City indicate that the same Work Book is adopted by the City, noting that it is the only enforced and approved document by the City.  He noted that both Mr. Wimmer and Mr. Butler acknowledge that it has to be considered.
Mr. DeMelo stated that when they go through the Design Brief, there is repeated reference to the Design Workbook. He noted that the wording is met and exceeding.  He claimed that the Design Workbook has to be incorporated for urban design.  He noted that on p.13 of the Design Brief, under the heading of “Upscale Executive Community”, the 1st point noted is that the key principles go beyond City requirements of the Design Workbook for special policy areas.  He stated that their own Design Workbook says to go beyond and they want to hold to them to that.  He noted that what is built needs to be in accordance with Upscale standards.  Mr. DeMelo claimed that the City has the right to ensure that they do.
Mr. DeMelo noted that they heard evidence from the City witnesses that the Design Brief is lacking detail, even in the past.  He stated that the Design Brief says where to go and tells you that you need to go beyond that.  He claimed that the evidence has been clear that the City has learned of where the Design Brief is lacking and what is required.  He noted that to satisfy this condition, the applicant needs to go to the Design Workbook and incorporate City comments.  He claimed that they have made it clear that the Design Workbook gives the City satisfaction.
Mr. DeMelo stated that from the Urban Design perspective, there is no disagreement that the Design Workbook is not only an important tool, but that it also needs to be followed and exceeded.  He claimed that he heard from Mr. Butler and Mr. Wimmer that there is no doubt of an Upscale Executive community, but the City says that without detail there is no assurance.  Mr. DeMelo noted that the client witnesses said that they exceed the Design Workbook and give answers with it.  Thereafter, he noted that on the point of lot size, they are saying the Design Workbook is rendered meaningless.  He stated that it is not possible for them to say that the Design Workbook is important but for one component it is meaningless for lot size.  Mr. DeMelo claimed that this fails for reasoned analysis.  He stated that they can’t have it both ways.  He claimed that they will find that no where has the City said that lot size alone determines Upscale Communities.  He stated that he agrees with Mr. Wimmer and Exhibit 5, when they say that lot size ALONE doesn’t determine it.  Mr. DeMelo noted that they must look at the complete plan and all elements.  His submission was that the Design Workbook gives the whole picture and it is the only Council approved document.  He noted that in terms of Mr. Barnett’s comments regarding history and the public interest, there is no notion of estoppel.  He noted that the Design Workbook indicates that there is a relation with lot size and other elements.  He claimed that the applicant can not tell the City that they are now estopped from raising arguments of good planning.  He noted that what was said and done in the past is regretful, but the City is still entitled to address issues.
Madam Chair asked Mr. DeMelo if the approval of Mattamy assists the OMB for the City interpretation.  Mr. DeMelo responded, stating that it only says that the Guidelines are not rigid.  He stated that the considerations and constraints are always put.  He stated that he doesn’t know why it was approved, but that the City has learned from the previous development.  He stated that the City may say it doesn’t give what it was expecting.  Thereafter, Madam Chair asked what documents they can go to, to say that what happened in Mattamy is not what they are looking at here.  In response, Mr. DeMelo stated that one goes to the Design Workbook.  He stated that just because it was not used before doesn’t mean it is irrelevant.  He claimed that it may be more important now after looking at it.  He noted that the subject property is the last piece in Vales East, which is very unique.  He claimed that there is no other area in Brampton where they have that many Estate Residential Lots.  Mr. DeMelo stated that it is not about one lot number, or one community abutting another, but rather an entire development that is unique to the area.  He claimed that the developer gets guidance from the Design Workbook.  He claimed that it is not just mathematical numbers, but the planning needs some direction.  He stated that the applicant can not render the Design Workbook meaningless in their evaluation, especially when the OP tells them to go to the Deign Workbook.
Mr. DeMelo noted that the Design Workbook is a public document that guides City development.  He referred to p. 11 of the Design Workbook, indicating that under Distinct Community Character, it notes that the development is exclusively made by Core and Anchor lots as defined by the Design Workbook.  He claimed that in the Design Workbook, the Anchor and Core lots are not just about frontage, but depth is also given.  Referring to p.9, he noted that Anchor Lots are defined as having frontage of 21m for lots that are 70ft or greater.  He stated that the minimum lot depth is 40m (141ft) but that it should be increased for larger lots here.  Mr. DeMelo noted that when you build anchor lots, it says go to the Design Workbook which is specific.  Thereafter, he noted that the minimum lot depth for core lots is 37m.  He stated that it is impossible for the applicant to say that they have built executive core and anchor lots as defined in the Design Workbook when they clearly don’t meet the definition.  He claimed that the definition is important.  Mr. DeMelo reiterated that it is not simply about frontage, because it talks of depth.  He noted that the City witnesses stated that the evaluation of what is required for an Upscale Executive Community must be considered and followed with the Design Workbook.
Madam Chair asked if it was possible for someone to read “as defined by the Design Workbook”, and then say it is a point of an alternative.  In response, Mr. DeMelo stated that it was possible but said it says “as defined by the Workbook”.  He stated that they can propose an alternative design but it still needs to meet standards.  He stated that pg. 9 indicates what the definition of core and anchor lots are, which recognizes the importance of lot sizes.  He noted that when the Design Brief says create core lots defined by the City , it is a recognition of the importance of the document and the Upscale Designation.  He stated you can not ignore this, and that there is a need to look all elements of the Design Brief.
Mr. DeMelo referred to the Essential Design Features noted on p.8, which sets out the lotting fabric, and what is required in terms of anchor lots and core lots.  He noted that it requires the minimum depth of all lots to be 35m.  He claimed that the applicant has not met this since the plan has 30m deep lots.  He stated that the only lots that are larger than 35m have the 4m restriction in the back.  Mr. DeMelo reiterated that there is a 4m impediment for rear use.  He claimed that if 4m are lost on the back and they say that the lots are 35m deep to purchasers, they will expect that.  He noted that the 39m deep lots give atleast 35m, which is atleast coming close to the requirements.

Mr. DeMelo stated that notwithstanding Mr. Barnett’s comment that history is irrelevant, much of the applicant’s evidence goes to evidence.  He claimed that Lockspur is not unique, and therefore it was not a good example.  Mr. DeMelo stated that looking to the past is not good planning.  He noted that when representing municipalities, in order to ensure the vision is carried through, they simply say no.  He stated that we might as well lower our head if we keep looking to history.  He stated that they say no, and want the applicant to re-do it.  Mr. DeMelo claimed that in the Vales East, there is one chance left in the unique circumstances.

Madam Chair stated that she understood that the City is saying no, but asked Mr. DeMelo to respond to Mr. Barnett’s criticism that their answer is based on an erroneous analysis of policy.  In response, Mr. DeMelo noted that Ms. Ash stated that there was no recommendation to refuse based on the ½ acre and 1 acre lots.  He claimed that she said the City refused because the applicant doesn’t meet the interface requirements.  Mr. DeMelo noted that the old policy would have said 1 acre.  He referred to OPA 192-130 policy 4.1.2 subsection 7, noting that when there are abutting lots, there is a need for greater lot sizes.  He stated that the instruction from Council is that the applicant has not done enough to establish an Upscale Community.  He noted that Ms. Ash stated that they never asked for 1/2acre or 1acre lots or even told Council that that is what they expected to see.  Mr. DeMelo noted that Madam Chair had asked Mr. Butler if he asked the City if they wanted ½ acre and 1acre lots.  He claimed that Mr. Butler was coy in his answer and that first he said he believed he did but then said no response.  Thereafter, Mr. DeMelo noted that Ms. Ash said that she was never asked.
In reference to the urban deign issues and the relation of estate lots, Mr. DeMelo noted that Mr. Horgan went through the history, saying it represents the last of a number of iterations.  Mr. DeMelo’s submission was that the applicant started from a flawed plan and that revising it doesn’t mean a good job has been done.  He claimed that it meant that the starting point was wrong.  He noted that when Mr. Horgan went through the plans, there were  a number of things striking: 1) Nothing meets the requirements and there is nothing close to the Design Workbook, and 2) in respect of the North Tortoise Court Section, the plan submitted previously didn’t have any natural features which are now provided for.  He claimed that there were environmental enhancements and net gain that came out of the process.  Mr. DeMelo stated that the applicant started with no regard to the environment or the Design Workbook.  He also noted that another striking element was that the abutting lots were much deeper than 47 and 50 m deep and narrower.  He referred to Mr. Barnett’s comment regarding Mr. Gabor’s testimony that the City has not done it so they don’t know.  Mr. DeMelo stated that ofcourse they don’t know, because it is the applicant’s plan and their responsibility.
Mr. DeMelo referred to a comment from the City, which was an email sent from Ms. Michelle Innocente.  In the email it stated that the residents wanted deeper and wider lots.  Mr. DeMelo noted that the 85ft provision in the OP is seen as a minimum.  He stated that the City asked that they go wider and deeper but the applicant never changed the plan.  He stated that they went wider but not deeper.  He claimed that there has been a lot of unfair criticism on the City that there is no alternative.  Mr. DeMelo stated that the Design Workbook has one and this is the applicant’s problem.  He stated that it is the applicant’s development application.  He noted that the City recognizes the constraints, otherwise there would be a blank slate.

Mr. DeMelo stated that the property owner has guidelines which are set by the City.  He claimed that if they can not be met, then the applicant must show the City why not.  He noted that the applicant has never done that assessment to say what the plan will look like if they met the guidelines and how it would be.  He commented that it is not possible for the applicant to ask for approval when the City has never seen what the plan looks like if it meets the requirements.  Mr. DeMelo claimed that if the applicant came with a plan that met or came close to the criteria, then they could argue that they have constraints and therefore can’t meet the 30% requirement.  Thereafter, he reiterated that the applicant has not done this to justify why it can’t or shouldn’t be done.  He claimed that there is no evidence that it is not appropriate for an Upscale Executive Community.  He stated that the applicant has not said that they can’t meet the guidelines because of constraints.  Mr. DeMelo claimed that all the applicant said is that the Design Workbook is meaningless and that the development should be approved.  He stated that the applicant cannot say that the Design Workbook is meaningless if their own witnesses have been using it.
Referring to the Appendix of charts in the Design Workbook, Mr. DeMelo noted that Mix A has transitional lots that make 22-25% alone.  He then noted that in the subject property, there are no transitional lots proposed.  Thereafter, he noted that there is a requirement for 30% of the lots to be 70ft core lots.  Mr. DeMelo claimed that the applicant does not meet the requirement and that they only have 70ft anchor lots.  He stated that in Mix A, 18% are anchor lots which are 42m deep, noting that the subject property only has 40m.  He stated that an important element of the Mix is that if you exclude the transitional, none are below 35m.  Thereafter, Mr. DeMelo noted that in Mix B, there are 36.5m and 42m lots.  
Mr. DeMelo noted that they already know the OP doesn’t automatically go to maximum density.  He stated that even in the Mix, they meet the minimum lot depth.  He claimed that the Intracorp plan has none of the essential design features and that they are not even close to them.  He reiterated that the number of anchor and core lots are below requirements.  Mr. DeMelo claimed that the applicant has not shown why they can’t accommodate that.

Mr. DeMelo claimed that Mr. Butler needs to say that the Design Workbook is meaningless to approve the application.  He noted that the OP directs them to the Design Workbook.  He stated that in terms of OP 93-130 for Upscale Executive, policy 4.1.2, the first point “as much as practicable” means some flexibility.  He stated that the City says it applies where there are constraints.  He noted that they are trying to be reasonable.  Mr. DeMelo claimed that the applicant has not demonstrated constraints.

Mr. DeMelo referred to 4.2.2.5, which states that a variety of lot sizes beyond 26m for 85ft width lots are required.  He claimed that there is a lot of evidence as to what width means.  He noted that Mr. Butler said that interface at the rear yard is important.  Thereafter, he noted that Ms. Ash stated that when you look at the Report, the terms width and frontage are used interchangeably.  Mr. DeMelo stated that width is defined in the Zoning By-law, as being 6m up from the property line.  He claimed that Mr. Butler didn’t talk about width satisfying policy.  He noted that Mr. Butler justified it with lot 95 and 96.  Mr. DeMelo stated that Ms. Ash’s evidence should be accepted.  He claimed that Ms. Ash said that the plan needs wider lots.  Mr. DeMelo noted that subsection 5 doesn’t just speak of a variety of lot sizes, but it also requires the lots to accommodate 3 car garages.  Mr. DeMelo claimed that this indicates that they are looking at the front.  He stated that if it meant interface, it would have said that.  Mr. DeMelo stated that he does not know how those 2 isolated lots contribute to the subdivision.  His submission was that it doesn’t.

Mr. DeMelo made reference to subsection 6, Distinct High Quality House Forms, claiming that it referred to the importance of the Design Brief.  He stated that they can’t ensure the vision unless they know what will be built on, which is outlined in the Design Brief.  Mr. DeMelo claimed that they have to be certain of distinct High Quality Housing Forms.  He stated that it is important to note that the wording speaks to anchor lots.  Mr. DeMelo explained that subsection 7 speaks of the abutting lots and the lot size of anchor and core lots.  Referring to 4.1.2.6 and Ms. Ash’s evidence, Mr. DeMelo claimed that there are 14 to 15 lots that are less than the minimum required in the OP.  He stated that there is no rational for below standards.

Madam Chair asked if the words “nominal lots” means minimum.  In response, Mr. DeMelo noted that Ms. Ash stated that it does.  He stated that with regards to collectively, Ms. Ash said that it means minimum and if the plan doesn’t conform, it doesn’t get passed.  Mr. DeMelo stated that there is no evidence as to why a deviation from OP 93-130 is appropriate.

In reference to policy 4.1.2.8, Mr. DeMelo stated that the policy directs them to the Design Workbook.  He stated that it says that the City will assist by the Design Workbook.  He claimed that they are not saying that they need to meet all guidelines, but noted that they must atleast come close to the requirements.  Mr. DeMelo noted that Mr. Butler agreed with him when he stated that when the document is silent, it is appropriate to go to other tools.  He stated that if the intent  was to say that the OPP prevails then you would get the applicant’s proposed plan with a minimum of 50ft frontage lots, a variety of lots and 25m deep lots.  Mr. DeMelo claimed that frontage alone doesn’t create Upscale Executive.  He noted that the City has given a guide, and if it is ignored, then the applicant runs the risk that the City will say no.  He claimed that the OP is not a complete guide in and of itself, and that there is a need to go elsewhere.  He reiterated that when the OP says to look to the Design Workbook, you have to.  He claimed that it can not be rendered meaningless.
In regards to the history of amendment, Mr. DeMelo stated that there is nothing wrong with saying that what has been done in the past doesn’t achieve the objectives here.  He stated that the City looks at everything and there is nothing wrong with that.  His submission was that the OPA that the applicant seeks to gain approval, does not conform with OP 93-130.  He stated that the plan should be sent back.  He stated that the OMB says that they have the Upscale Designation, so the applicant should come back with a plan that recognizes the constraints and flexibility.  Mr. DeMelo noted that it is not a winner take all situation.  He stated that what is best in the public interest is to ensure an Upscale Executive Community is built.  He stated that the applicant needs to redraft the plan and come back with a plan that meets the requirements of the Design Workbook.
Madam Chair stated that when she asked Ms. Ash if it was an all or nothing proposition, Ms. Ash said that the matter has to be sent back.  She asked what order the City was seeking and what her powers were.  In response, Mr. DeMelo stated that Madam Chair is Counsel and therefore she can say that the plan doesn’t meet the guidelines and reconsider.  He noted that Madam Chair is the ultimate decision maker.  He stated that she should not turn down the application because of the designation, but because the proposal doesn’t meet it.  He explained that the City can only refuse or approve.  He stated that a recommendation is for the applicant to come back with something different.
Chris Barnett

Mr. Barnett stated that Mr. DeMelo indicated that there are 28 conditions of the Draft Approval.  He stated that Mr. Wimmer said that it should be read as a Design Brief.  Thereafter, he claimed that it is just a process and not substance.  He stated that if the OMB renders an approval as is, they want a date to deal with the conditions.  He asked that the OMB remain ceased.  Mr. Barnett and Mr. DeMelo indicated that they would like a 90 day period to be given after the decision is rendered by the OMB.
Mr. Barnett noted that there has been repeated reference to the Design Brief that the City is trying to spin.  He stated that it is important to look back and the notes and consider it in context.  Mr. Barnett claimed that he doesn’t say history is irrelevant.  He stated that they don’t plan in a vacuum.  He noted that there is guidance on what the words mean as applied in the past.  He stated that his position is to take the evidence heard in context and evaluate the credibility of the positions.  

Mr. Barnett noted that Mr. DeMelo stated that they don’t make plans on numbers.  Thereafter, he claimed that for the entire time, Mr. DeMelo repeatedly argued that they fail on the numbers.  He stated that the reality is, is that when they have to look at the Design Workbook, on pg. 2, it says that they can vary.  He noted that Mr. Wimmer indicated that variation can be done with distinct upscale characteristics.  Mr. Barnett stated that the underlying goal is for Distinct Upscale Characteristics.  He noted that Mr. DeMelo stated that the recommendations are based on the Design Workbook.  Thereafter, he claimed that in the Staff Report, the only reference to the Design Workbook was once in the 90 pages.  He stated that there was one reference to the Design Workbook in 3 years, which they are being told to consider.  Mr. Barnett stated that he agrees with Mr. Smith that they should take it into consideration and ask if they meet City Guidelines.  Thereafter, he noted that Mr. Wimmer stated that they do meet the Guidelines without hesitation.
In reference to 4.1.2.6, Mr. Barnett indicated that the terms minimum and nominal are not the same thing.  He claimed that this doesn’t hold any weight since they are not playing in numbers.  He stated that when Mr. DeMelo says go off and try again to meet the standards, a fog descends.  Mr. Barnett claimed that they do not know what they mean because there are no substantive guidelines.  Mr. Barnett claimed that they do meet the Design Workbook with Distinct Upscale Characteristics.  He stated that he is pleased to hear that it is not a yes or no by Mr. DeMelo, but reminded Madam Chair that it was in her discretion.  He concluded, stating that they have clear evidence of distinct Upscale Development.
Madam Chair - Zuidema J.
Madam Chair asked what is going on with the conditions of the TRCA.  Mr. DeMelo responded stating that he has asked Ms. Lewis, and heard that they are still working on it.  He noted that they are not far from standard conditions.  He stated that he will ask Mr. Wigley and advise Mr. Barnett on it.
Hearing is complete 
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