May 5th, 2009 – Seventh Date of OMB Hearing

Provincial Offence Office (Brampton), 
Court Room B7, 5 Ray Lawson Blvd., 2nd Fl. 
Brampton ON L6Y 5L7
Madam Chair - Zuidema J.

Paul DeMelo and Melissa Panjer – City of Brampton Lawyers
Chris Barnett and Alexis Alyea – Lawyers representing Intracorp

Bruce Haines – Representing the Sierra Club Canada (Participant)
Diarmuid K. Horgan – First Witness called by Intracorp 
Steven Wimmer – Second Witness called by Intracorp
Brian Hindley – Third Witness called by Intracorp

David Butler – Fourth Witness called by Intracorp
Katherine Ash – Witness called by the City of Brampton
Cross-Examination of Katherine Ash by Chris Barnett 

Mr. Barnett claimed that the standards are not internally consistent.  Ms. Ash responded, stating that they can not be looked at in isolation.  Mr. Barnett explained that in one document the minimum core lot frontage is set to 70ft, but in another it is set at 50ft.  He reiterated that the document is not internally consistent with the standards to be applied.  In response, Ms. Ash claimed that the Essential Design Features were the crucial components to apply.  Thereafter, Mr. DeMelo objected to Mr. Barnett’s comments, and stated that if Mr. Barnett’s own witness stated that the core lots are set to 50 ft and 70ft, then it was obvious that his own witness didn’t see an inconsistency.
Mr. Barnett pointed out to a Table in the Appendix.  He noted that in Mix A, there is an example of 80 ft Anchor lots that constitute 18%.  He stated that even within the City’s own pages, there were 2 examples given that are not even close to the Essential Design Features.  In response, Ms. Ash stated that they are just examples; a demonstration.  Thereafter, Mr. Barnett claimed that the proposed plan was an example that was consistent with the document.  Ms. Ash responded, stating that they can not just pick little pieces of the document and rely on it.  She stated that the document is demonstrating that the City will consider something.

Mr. Barnett stated that given the above mentioned points, it is possible to have a lot mix that will achieve the Official Plan Policies of Upscale Executive Housing in Brampton.  Ms. Ash agreed, but stated that the proposed plan does not meet the intent of the policies of the Official Plan.  Thereafter, Mr. Barnett questioned Ms. Ash as to whether she had driven through the Vales East Community.  Ms. Ash responded, stating that she did and that she heard concerns with respect to the Upscale Executive Housing features.

Mr. Barnett received confirmation by Ms. Ash that there is a Policy in the Secondary Plan which refers to the Design Workbook.  Mr. Barnett stated that 3.1.1 explains that there are circumstances which variation can be given to.  Ms. Ash responded, stating that this would be as much as is practicable.  She noted that Mr. Butler had stated that this meant opportunities and constraints.
Mr. Barnett asked Ms. Ash to point out where she knew of 85ft lots in Brampton that were not Estate Residential zones.  She pointed to the bottom right area of the display map (Exhibit) and also stated that there were 85ft lots in Lockspur.  Mr. Barnett commented that in regards to the notion of different and better, what is proposed are lots that are wider than those found in Brampton.  Ms. Ash responded, stating that it is not just width they are looking at.  Thereafter, Mr. Barnett claimed that the vast majority of lots proposed here, can not be found in 99.9% of Brampton.  In response, Ms. Ash stated that they need lots that are larger than 26m, in order to accommodate for circular driveways.  Afterwards, Mr. Barnett noted that the South Lots are 85ft and shallower than those proposed.  Ms. Ash claimed that that was different.  She stated that the proposed lots surround Estate Residential Lots, so they need a lot more consideration.

Mr. Barnett referred to the Urban Design Workbook.  He noted that from reading the first and second sentence the Planning Policy and Growth Management Division confirmed that the Design Workbook is not to be interpreted as rigid design standards.  He claimed that this confirms that all of the standards are not to be applied strictly.  Ms. Ash agreed and stated that the standards are targets.  However she noted that since July 2002 they have learned a lot.  She claimed that there are no Upscale features with landscape.
Mr. Barnett asked Ms. Ash if the key design element is the Estate Residential Lots.  Ms. Ash agreed.  Mr. Barnett pointed out that in 4.1.1.2, there are no references to frontage, only lot width.  He stated that the drafter appears to have drawn a distinction between frontage and width.  Ms. Ash responded, stating that this was not the case.  She claimed that during the Staff Report there were references to lot width which meant frontage in the Policies.  She stated that in the Zoning By-Law on the Official Plan, there is only reference to lot width requirements.
Mr. Barnett stated that since the key design element is the Estate Residential Lots, then the key interface of lots is not streets, or cal de sacs, but rather the interface of the dividing lot lines.  Ms. Ash disagreed.  Thereafter, Mr. Barnett claimed that this meant that it was more important to have mathematical calculations at the cal de sacs then considering interface.  Ms. Ash responded, stating that they can not just look at the rear lot lines.  She claimed that the intent was to have 85ft from the streetscape.  She stated that you can not see what is going on in the rear yard.  Ms. Ash explained that the Official Plan policy required frontage to be for Upscale Residential.
Mr. Barnett turned to the questions of standards and zoning.  He referred to Ms. Ash’s statement in her testimony, that a 7.5m standard setback is not Upscale.  Mr. Barnett then made reference to the Design Workbook which requires a standard of 4.5m and 7.5m setbacks which are consistent with City Policy.  Ms. Ash responded, stating that when they are standard and typical, they are not Upscale.  She explained that they are minimum.  Thereafter, Mr. Barnett asked Ms. Ash to explain where they can find the bear minimum language.  Ms. Ash responded, and stated it is not mentioned anywhere.  Afterwards, Mr. Barnett commented that when the Workbook sets standard that they don’t meet, they fail, and when the standards are met, they still fail.  In response, Ms. Ash stated that the Essential Design Features are intended.  She claimed that a 4.5m setback doesn’t catch it.  
Mr. Barnett made reference to the lots abutting the Estate Residences, stating that they had minimum rear setbacks of 10.5m which exceeded the standards.  Ms. Ash agreed, but stated that after considering the Landscape Area and Infiltration Gallery with a depth of 4 m, they are left with only 6.5m of rear useable space which can not support amenities, such as pools and decks.

Referring to p.22 of the Design Workbook, Mr. Barnett stated that the maximum garage projection is set at 2.5m forward from the main front wall.  He claimed that the proposal exceeds this since they don’t permit garage projection at all.  Ms. Ash responded, stating that most times they are not projected anyways.

In terms of the Noise Feature Treatment, Ms. Ash agreed with Mr. Barnett that the structure serves the noise criteria.  However, Ms. Ash noted that it was not ideal for architecture and setbacks.  She stated that it does not set a tone of Upscale, especially since it is visible upon entering the area.
Mr. Barnett explained that in 3 years, there was ample opportunity for the City to bring forward the lot size and lot depth issues.  Ms. Ash responded, stating that the focus used to always be on environmental issues, which sort of diverted their focus.  Thereafter, Mr. Barnett claimed that it was Ms. Ash’s job as a Planner to bring forward planning issues.  He stated that the concerns have not come out until this OMB hearing began.  He claimed that at the end of the day, the Planning Analysis, Staff Report and Ms. Ash’s witness statement are incorrect and wrong.  In response, Ms. Ash stated that they are dealing with the fundamentals of Upscale Executive Housing.  Mr. Barnett responded, and stated that this was not mentioned for 3 years.
Paul DeMelo

Mr. DeMelo stated he had no questions.
Madam Chair - Zuidema J.
Madam Chair asked Ms. Ash to explain what the proposed plan would look like if it had met the Policy requirements.  She noted that from Ms. Ash’s testimony it seems like an all or nothing approach.  She claimed that there has been no mention of an approval based upon certain conditions.  Ms. Ash responded, stating that there has been no full response from all the Authorities, particularly the TRCA.  She explained that if the proposed plan met the requirements, the density would increase which would be the full intent of the policy.  She noted that if they accommodated for larger lots, deeper lots and streetscape elements, then they would have to reduce the number of lots.  In response, Madam Chair stated that she understood, but then asked Ms. Ash to explain how many lots would have to be reduced.  She claimed that she has never heard an alternative proposal with something less.  Ms. Ash responded, stating that they anticipate Intracorp to go away and try to come back with a different proposal.
Madam Chair asked Ms. Ash what her recommendation was as far as her decision was concerned.  She asked Ms. Ash to explain how they could address the Workbook requirements.  Ms. Ash responded, stating that she would be prepared to discuss lot fabric.  She ended, by stating that she doesn’t have the right answer here either.

Hearing is adjourned until 10am on Thursday, May 7th, 2009.  
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