April 24th, 2009 – Fourth Date of OMB Hearing

Provincial Offence Office (Brampton), 
Court Room B7, 5 Ray Lawson Blvd., 2nd Fl. 
Brampton ON L6Y 5L7
Madam Chair - Zuidema J.

Paul DeMelo and Melissa Panjer – City of Brampton Lawyers
Chris Barnett and Alexis Alyea – Lawyers representing Intracorp

Bruce Haines – Representing the Sierra Club Canada (Participant)
Diarmuid K. Horgan – First Witness called by Intracorp 
Steven Wimmer – Second Witness called by Intracorp
Brian Hindley – Third Witness called by Intracorp

David Butler – Fourth Witness called by Intracorp
David Butler (Fourth Witness Called by Intracorp) – Examination-In-Chief
Mr. Butler was the fourth witness called by Intracorp.  He explained that the majority of lots are 60ft, 70ft and 85 ft which are above 5000sq ft.  He stated the 85ft frontage lots that abut the estate lots are around 9000-9500sq ft.  Mr. Butler noted that the City takes urban design very seriously.  Relying on the evidence that Mr. Wimmer presented, and his experience, Mr. Butler stated that he believes the urban design principles to be abided by.  He claimed he has never seen an in-depth analysis like this before.
In reference to the Vales of Castlemore Secondary Plan, Mr. Butler stated that he believes they have complied with the policies, and have shown how to integrate an Upscale Executive Community.  He noted that the Vales of Castlemore Secondary Plan designated the subject lands as Low Density Residential, Low Density 1 and Valleyland.  He then explained that in February 2000, the OPA 93-130 re-designated a portion of the Vales of Castlemore Secondary Plan east of the West Humber River and associated valleylands as Upscale Executive Housing Special Policy Area, including the subject lands and all adjacent lands designated Estate Residential.  He elaborated and explained that in July 2002, the OPA 93-192 was approved to implement the Vales South-Upscale Executive Housing Area as an amendment to the Vales of Castlemore Secondary Plan by re-designating from Upscale Executive Housing Policy Area to primarily Executive Residential designation and associated open space and institutional designations.  He noted that the southerly portion of the subject lands, which was approximately 60m, was re-designated by the amendment to Executive Residential.  Mr. Butler stated that in his experience, this was an odd policy regime.
Mr. Butler explained that the low density residential area enforced policies today yet they are suspended.  He explained that the policies state that the low density resignation will not exceed 2.8 units per acre of gross residential density.  Mr. Butler stated that the City is relying on OPA 93-192, which they claim has replaced all of the policies introduced by OPA with the Vales of Castlemore Secondary Plan with current polices 3.1a to 3.1.1h, re-labelling the lands south of Intracorp lands as Vales South-Upscale Executive Area.  He stated the City asked that lots directly adjacent to the Estate lots are to be a min of 2000sq ft or ½ acre lots and the lots abutting the Estate lots are to be a minimum of 4000sq ft.  He explained that this is the policy the City is relying on to defeat the application.  He stated they require lots abutting the Estate lots to be 1acre lots and the other lots are to be ½ acre lots.  Mr. Butler explained that the City Planning Staff did not give this opinion for 3 years.  He claimed the first time he was told of the City’s position on this was on December 1, 2008.
Mr. Butler explained that most comments were about fine tuning the interfaces and location of storm water ponds.  He stated that this was in the context of the 2005 PPS and Growth Plan and City Official Plan, where density is not exceeding 6 units per acre.  Mr. Butler stated that the City can not first says 6 units per acre and then ask for 2.8 units per acre of gross residential density. 
Mr. Barnett asked Mr. Butler to explain what the visual says of the limits of OPA 93-192.  Mr. Butler explained that the Schedule re-designated the subject lands from special policy area designation to “executive residential”.  He stated that due to the limits of OPA 93-192 re-designation, you do not need an official plan amendment for these planned lands.  Mr. Butler explained that the transition from small to large lot areas was a challenge because of the lot width and area.  He stated that from the south to the north end, there is an increase in size.  He explained that the lots are from 50ft, 60ft, and 70ft to 85ft lots.  He stated that further to the south, the “Mattamy” lots are 50ft, 60ft and few 70ft lots on the edge.  Mr. Butler stated that the City will say that the OPA 93-192 amendment will strip away the policy on those Intracorp lands thereby leaving the Low Density and Low Density 1 designation which are ½ and 1 acre lots.

Mr. Butler stated that when Goldcorp and Mattamy applied for the amendment, they applied to initially cover the Intracorp lands.  He noted that when Intracorp first made the application for the lands, they didn’t file the Official Plan Amendment because it was already submitted by Goldcorp and Mattamy.  He stated they had only applied to the southerly lands.  Mr. Butler explained that the City required a new application for the Official Plan Amendment on the lands.  He stated that for 3 years they went through the Official Plan Amendment application and that at the end they were told that the policies don’t even apply.  He stated the Executive Housing Policies put by the City were taken out.  He claimed the City is defending the Low Density and Low Density 1 requirement and ignoring special policies.  He stated he disagrees with this.  He stated that the December 1, 2008 Report stated that the OPA 93-192 replaced all policies of the OPA with the current policies, 3.11.a and 3.1.1b.  He stated it noted that the Upscale Executive Housing Policy and Intracorp golf land remains.  Mr. Butler claimed that there was no planning logic to the Upscale Executive Housing Policy Designation.  He believes the 3.1.1.d suspends Low Density designation and claims it is ineffective.

Mr. Butler explained that OPA 93-192 came up with other standards which are complied with and noted that the Low Density and Low Density 1 policies haven’t been ignored.  He claimed that a lot of time was spent thinking on the application transition to find a balance that achieves all of the objectives to provide a range in size of frontages and lots.  He believes that the policies in the City Official Plan that deal with size and frontage location are complied with.  Mr. Butler explained that a lot depth of 40m doesn’t appear in the City plan.  He claimed that a 7 year old guideline is being held out to be the instrument in dictating lot depth and frontages.  He stated that in the Guidelines, it says they are not to be rigid enforceable standards.  He claimed that Upscale Development can deviate through alternative proposals.  
Mr. Butler claimed that City Staff need to be practical and not rigid.  He stated there is no 3 car garage issue if the 85ft lots are approved.  He noted that the lots along Tortoise Court used to be narrower and now they have been made wider to 85ft.  He claimed that the open space area from Countryside Drive is now at 30m which provides sufficient buffer for Countryside Lots and smaller lots in the Plan.  He stated 2 cal de sacs have rear yards greater than 85ft.  He noted that there are a few smaller lots abutting the future commercial area.  Mr. Butler explained that the larger irregular lots will provide for greater separation between the building and through fencing and tree planting there will be significant difference between the house lot lines.  
Mr. Butler noted that the rear yard is 10.5 m.  He claimed that there is an appropriate interface dealing with the Countryside lots and commercial use.  He explained that street I provides a full view of the golf course and valley lands.  Mr. Butler noted that the buffer was increased to 10m as part of the settlement with TRCA and the City.  He claimed that lots 95 and 96 are very large.  He believed that the plan had met all City concerns in August 2008 and claimed that no one in the City said that there had to be ½ acre and 1 acre lots until December 1, 2008.

Mr. Butler noted that the integrity of the existing residences is maintained.  He claimed that he went on the north and south estate in the Lockspur area and thought it was stable, such that no homes were for sale.  Mr. Butler stated that there was no traffic on Tortoise Court and claimed that through fencing and landscaping, they can provide for that level of comfort.  He explained that the golf lands have been designated as residential and were intended to be developed.  He stated that they meet the density lot requirement of dimensions and claimed it is an appropriate interface.
Mr. Butler explained that in terms of lot depth, where there are 8000 to 9000sq ft houses, from a practical perspective, the setbacks are much greater.  He stated that you cant build a product that completely makes it marketable.  He noted that the minimum rear yard in the by law is 10.5m but from a practical perspective it is greater.  He stated that the minimum 10.5 m set back can be increased if everyone thinks it is appropriate.

Mr. Barnett asked Mr. Butler to comment on the usability of the rear yard issue.  Mr. Butler stated that he has no concerns.  He noted that the setback will accommodate a pool, deck etc.  He claimed that for 9000sq ft lots, there is plenty of room for normal amenities.  He stated that in Lockspur, there is no issue. 

Mr. Butler noted that the landscape buffer is 2.5m at the back.  His submission was that there are existing and proposed controls to allow the City to find a way to create appropriate buffers.  Mr. Butler made reference to the Community Design Brief.  He stated that at the rear of the lots there is a wood privacy fence proposed, a landscape buffer.  He noted that on the north side there are drainage channels and storm ponds.  Mr. Butler claimed that in the whole subdivision, he has never seen this level of detail anywhere else.  He stated that the level of detail included the architecture of the building, the public realm, slant of roofs and garages.  He stated that these details are yet to be worked out with the City.  He claimed the plan to be a prestigious high-quality development.  He noted that there would be vista blocks, a seating area, and landscape in the street scape plan.
In terms of Issues 15 and 16, Mr. Butler stated that the zoning standards developed reflect the principles in the City’s Design Workbook.  He claimed that the implementation tools will ensure Upscale Executive Housing.  In terms of Issue 6, Mr. Butler claimed that as a Planner, he has reviewed the policies, and believes the natural features and areas will be protected for the long term.  Referring to Issue 10, Mr. Butler claimed that the proposed development represents a net environmental gain.  He stated that the evidence from the experts is that there is a net gain.  Mr. Butler stated that there was a long debate before of the 10m block which is now settled.

Mr. Butler claimed that the OPA is site specific and conforms to the Vales of Castlemore Secondary Plan.  He claimed that it is inappropriate to have ½ acre and 1acre lots.  He stated the zoning by-law is site specific which tailors specific lot widths and depths, especially for the abutting lots.  Mr. Butler claimed that they have met performance standards.  
Mr. Butler claimed that it is not premature and it is in the public interest to complete the final phase contemplated.  He stated it provides for Upscale Executive Housing.  He noted that it conforms to the General Official Plan Policy and the Secondary Plan.  He stated he is not aware of constraints to make it not suitable for residential.  Mr. Butler claimed that the City did not raise any issues on grades, or access to the existing main roads.  He stated that the dimensions and shapes of the proposed lots are appropriate and provide suitable transition.  Mr. Butler noted that he is not aware of specific restrictions on zoning.  Mr. Butler claimed that the conservation of natural resources and flood control have been dealt with, with TRCA.  He stated the environmental issues have been satisfied, and adopts Mr. Hindley’s opinion.  Mr. Butler also stated that there is an adequacy of municipal facilities and school site.  He claimed that there are valley lands dedicated to block 8, vista blocks, parkland, drainage features, and storm ponds (blocks 2 and 3).  He stated that the physical layout is with regard to energy conservation.  Mr. Butler claimed that after noting all of the above, he believes s.51 of the Planning Act is complied with.
Hearing is adjourned until 10am on Tuesday, April 28th, 2009.  
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