April 23rd, 2009 – Third Date of OMB Hearing

Provincial Offence Office (Brampton), 
Court Room B7, 5 Ray Lawson Blvd., 2nd Fl. 
Brampton ON L6Y 5L7
Madam Chair - Zuidema J.

Paul DeMelo and Melissa Panjer – City of Brampton Lawyers
Chris Barnett and Alexis Alyea – Lawyers representing Intracorp

Bruce Haines – Representing the Sierra Club Canada (Participant)
Diarmuid K. Horgan – First Witness called by Intracorp 
Steven Wimmer – Second Witness called by Intracorp
Brian Hindley – Third Witness called by Intracorp
Brian Hindley (Third witness called by Intracorp) – Examination-In-Chief
Mr. Hindley was the third witness called by Intracorp.  He stated he is a watershed studies specialist and an aquatic/systems ecologist. He is a senior project manager with Aquafor Beech Limited.  He has an undergraduate degree in Fishery and Water Life Biology and a Masters degree in Fishery Biology.  He claimed he has a good understanding of different disciplines, such as hydrogeology and physical processes that form the river system.  He stated he was involved in the West Humber River Water Strategy and 15 to 20 watershed studies within the City of Toronto and Brampton.  He explained that he worked with TRCA on the early watershed studies, and with the Ministry of Natural Resources which he stated is a water conservation group that deals with flood control and storm water management.  He stated he was an expert for aquatic ecology and Environmental Impact Study issues before the OMB in the past.
Mr. Hindley provided a summary of his evidence based on various aerial photos of the land dated 1960, 1988, 2002 and 2005/2006.  Referring to the 2005 aerial photo, he stated the subject lands are between 2 main tributaries, West Humber River and Salt Creek.  He explained that in the context of Natural Heritage, the drainage features form the backbone and skeleton for migration of fish and wildlife.  He stated that on the actual site, there are 2 small drainage features that are tributary to Salt Creek.  He claimed the amount of corridor to protect species has varied over time, stating there is limited corridor.  Mr. Hindley stated that the online pond (Pond A) was man-made and constructed for the golf course.  He noted there are 3 other ponds on the northerly portion of the land which are irrigation ponds for the golf course.  He stated the Ridge Core Development had an Environmental Impact Study, and a natural channel design feature to replace the pond was applied by the Department of Fisheries and TRCA.
After analysing the 1960 aerial photo, Mr. Hindley concluded that the tributaries crossing the subject land are agricultural drainage swales.  He stated there are indistinct features and very little evidence of trees and natural vegetation.  He claimed the landscape consists of open, cultivated agricultural area.  He stated the West Branch of the Humber River is fairly open and doesn’t have much natural vegetation.  He explained that historically there was little natural vegetation.
Referring to the 1988 aerial photo, Mr. Hindley stated that the golf course is developed and all the ponds on the golf course shown in the picture are as they are in their current form.  He emphasized that all of the ponds were created and not natural features.  He stated it was a time when Tortoise Court property was being developed.  Mr. Hindley claimed the Tortoise Court pond was constructed and not a natural feature.  He noted that although there was some increase in vegetation, the landscape was still devoid for signs of natural features.
Mr. Hindley stated the 2002 aerial photo shows a better definition of the 2 drainage features north of Countryside.  He claimed it appears to not be actively cultivated and very little natural corridor was noted.  He stated the 2 drainage features are better defined north of Countryside than on the subject lands.

After analysing the 2005/2006 aerial photo, Mr. Hindley claimed the Westerly drainage features within Tortoise Court, have some evidence of disturbance and alteration of features.  Based on his review of all the photos, he concluded that all the features on the land were man-made and constructed for aesthetic purposes and golf course.  He claimed they were not natural.  He noted that since the 1960s, the 2 Salt Creek tributaries have been surrounded by golf course and urban land uses with very little natural use.  He claimed there is no distinction between the south and north Countryside tributaries where it is replaced by Storm water management.
Mr. Hindley explained that the Initial Environmental Impact Study was in the year 2007.  He stated that since the year 2008, he has visited the site, consulted with City staff, TRCA and made documents as requested.  He stated the general characteristics haven’t changed but a number of recommendations for change were made.  
He explained that the drainage feature fish habitat is defined as either direct (seasonal/permanent basis) or indirect (fish don’t live there but live downstream so contribute to it – ie. Food supply flow and water condition).  He stated he determined the West Tributary to have indirect fish habitat, such that the fish were contributing to downstream, with the exception of the online pond (Pond A), where it has direct fish habitat.  He noted there is a short distance of 35m where the feature becomes direct fish habitat.  He claimed the Salt Creek had direct fish habitat.  He explained that the off-line pond was classified as not fish habitat by TRCA, even though there were fish in it.  He stated that water features that are built for specific purposes with man-made functions (ie. Irrigation), are considered generally not fish habitat.  Mr. Hindley stated that although Pond A is a golf-course feature, the fact that it is an on-line pond where drainage passes through it, the BFO would say fish have access to it and therefore it has fish habitat.
Mr. Hindley explained that to determine the quality fish in the on-line pond, they typically look at whether there is an existing Fishery Management plan- Humber River Fishery Management Plan.  He stated TRCA identified target fish and management mitigation activity to enhance fish habitat.  He noted that the Fisheries Plan identified the target fish community in Salt Creek to be Darters fish, and the West Branch had Darters and Redside Dace.  Mr. Hindley explained that in respect of the drainage in Salt Creek, TRCA prefers that the online ponds be removed because it increases stream temperature.  He elaborated and said TRCA doesn’t want the heating effect of the ponds to affect downstream fish habitat.  He stated the online ponds collect sediments from upstream agriculture that otherwise moves through.  He claimed the water quality above the sediments is degraded for fish downstream.
Mr. Hindley explained that if they drain the offline pond, the fish will be rescued.  He claimed that the fish will be relocated to another pond in the golf course.  He explained that it would not be good to let the fish go in stream because the fish in the ponds may have parasites that could affect the stream.  Mr. Hindley stated that the Westerly Tributary has approximately 200m of indirect fish habitat.  He claimed that the total natural area associated with the drainage feature is about 0.01 ha of indirect fish habitat.  For the Easterly Tributary, Mr. Hindley claimed it has 150m of indirect fish habitat with a good portion enclosed.  He stated it represents 0.008 ha indirect fish.  He claimed there is 35m of direct fish habitat along the Easterly Tributary which will not be touched by the development.  He stated the online pond (Pond A) has 0.25 ha of direct fish habitat, which will be removed.
In respect to habitat restoration and enhancement opportunities for the site, Mr. Hindley stated there are small headwater features – small swales.  He stated there is a meandering flow pattern in response to increased flow.  He claimed that in order to provide a net environmental benefit, there was an opportunity to convert indirect fish habitat to direct fish habitat.  He stated that initially the corridor was 15m for the Easterly side, which was increased in width to ensure it allowed for the stream corridor to evolve.  He stated that with an increased channel length, there can be an increase in fish habitat.  He explained the offline and online wetland feature have flows that are only in response to storms and thus there is a need of larger area for fish in between those times.
Mr. Hindley explained that they can provide sufficient habitat for the Snapping Turtles.  He stated they need sufficient depth so they don’t freeze to the bottom.  He explained that a gravel berm is required for nesting.  He stated there is a berm separating 2 features throughout the length, claiming that he feels they can accommodate turtle nesting habitat features.  He explained there are existing corridors that allow for fish and they will install ½ “calbrits” (half moon shape) extending from both tributaries, which will be high enough so they wont be wetted.   He stated they like dry places to move.
Mr. Hindley referred to the replacements suggested in terms of fish and wildlife enhancement.  He stated that by removing the pond, they could create an opportunity for fish movement.  He explained that the 30m wide corridor would be re-vegetated with native trees and shrubs to enhance natural wildlife.  He noted that the 150m of indirect fish habitat in the Easterly Tributary, should be replaced with 135m of direct fish habitat.  He stated the natural habitat can be increased from 0.268 ha to 1.08 ha.  He noted this does not include any habitat associated with storm water management ponds and the approved Ridgecore natural channel.  Mr. Hindley stated they are dedicating the west branch of West Humber River to the City, protecting over 4ha of natural area.
Mr. Hindley referred to the issues list.  In terms of Issue 1, Mr. Hindley stated they have established appropriate limits of development providing adequate protection.  He stated there are low quality and disturbed features which will be increased for the amount of natural area.  He claimed that through mediation, they have achieved a 10m setback for the lots abutting the golf course (southerly), meeting TRCA requirements.  In terms of Issue 2, Mr. Hindley stated that Mr. Horgan spoke to it.  He stated the proposed development is outside the regulatory floodplain, as indicated in the Functional Servicing report.  He stated they identified no significant features on the site.
Mr. Barnett asked Mr. Hindley to speak about the concern that people had regarding the fact that there was no 3 season Inventory done.  Mr. Hindley stated that he agreed that in general there is typically a 3 season inventory undertaken but said that it must be engaged against physical evidence on the property.  He stated that he felt it was appropriate to have limited Inventory because of the presence of artificial features, golf course lands, abandoned agricultural lands, and fairly high non-native and non-natural features.  He claimed he felt confident to conduct the survey as is.  He noted that they looked at amphibians in early spring, and breeding bird and vegetation in June/July.
Mr. Barnett asked Mr. Hindley to address the initial TRCA concern regarding the Bird Survey Methodology.  Mr. Hindley stated they had omitted some amphibian work but later provided it to TRCA in November 2008.  He claimed that after further information was provided, TRCA indicated no further ecological concerns.  He stated that there was a concern that an inadequate review was done in the southerly portion.  However, he claimed he was confident that they adequately considered the area because he reviewed the air photos, took a site walk, and noted a highly artificial and non-native site.  He stated he was confident there are not much significant features present.  Mr. Hindley noted that the Survey has been renewed recently with DFO.
Mr. Hindley stated that for the Environmental Impact Study (EIS), the habitat aquatic assessment was done at the same time as the bird assessment in June/July.  He believes it was an appropriate time to conduct the study.  He stated that with any site you can always spend more time, but by and large they spent appropriate time based on habitat and species and existing information.  He stated it was a judgment call.  When Mr. Barnett questioned him about how many experts reviewed the EIS, Mr. Hindley noted the following names: Sarah Mengol; Heather Whitehouse; Manetta Righguard; Mr. Horgan and his engineering group; TRCA staff (Dena Lewis, Quentin Hanchard, Ryan Ness); and City Staff (had Peer Review as well).  He stated that initially there were criticisms of the survey because additional information was required.  He claimed that after the additional information was provided, there was no criticism that there was inadequate information.
In terms of issue 4, Mr. Hindley stated the proposed development meets policy requirements.  He claimed the Brampton Official Plan relies heavily on TRCA.  In respect to Issue 5, Mr. Hindley stated that the proposed constructed ponds and feature represent an enhancement of the environmental features, and it achieves a net environmental gain.  He stated the proposed plan provides direct fish habitat.  In reference to Issue 6, Mr. Hindley stated that the proposed application is consistent with the Natural Heritage Policy.  He stated the Provincial Policy statement identified the need to protect significant features.  He claimed the land has no signs of wetlands, endangered species and habitat, valley lands, wildlife habitat, or an area of scientific significance.

In terms of Issue 7, Mr. Hindley stated that he suggests that the identified features (restored tributary features) be dedicated to the City.  Referring to Issue 8, he stated the storm water management enhances low flow conditions.  In respect to Issue 10, Mr. Hindley stated the proposed corridor widths for the easterly and westerly tributaries represent a net environmental gain.  He stated he has undertaken studies to ensure the form of water course represents enhancement.  In terms of Issue 11, Mr Hindley stated that he had the opportunity to look at recent hydrogeology work.  He claimed that he is confident that the foundation drain collectors will not have negative impacts on groundwater.  He stated he feels the collector system will support wetland features of the west branch.  Mr. Hindley’s overall submission is that the plan should be approved.
Cross-Examination of Mr. Hindley by Paul DeMelo
Mr. DeMelo stated that there has been a lot of discussion of the offline ponds being removed.  He noted that residents have been stating there are fish but TRCA have identified it as not fish habitat.  Mr. DeMelo questioned Mr. Hindley as to whether he has looked at fish habitat from an environmental perspective or entirely from an ecological perspective.  Mr. Hindley responded and stated he has looked at it from both perspectives.  He stated that irrigation ponds are viewed as not fish habitat.  He claimed that in general he doesn’t support releasing the fish in natural streams.  He stated the pond water is a source of poor water quality.  He claimed that by restoring the fish to a limited area is not negative.
Mr. DeMelo referred to Mr. Hindley’s statement that Bio-Swales provide flow to tributaries.  He asked Mr. Hindley to explain his overall conclusion on their function from an environmental perspective.  Mr. Hindley stated that his Engineering colleagues have stated that they can function positively.  He stated he understands the opportunity it provides for limited source flow.  Mr. Hindley claimed he understands the aquatic function.  Mr. DeMelo then asked Mr. Hindley about whether there would be any negative impacts if there are no swales.  Mr. Hindley stated there is a small contribution but the feature is for low flow release.  
(Cross-examination complete)
Hearing is adjourned until 10am on Friday, April 24th, 2009.  
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