April 22nd, 2009 – Second Date of OMB Hearing

Provincial Offence Office (Brampton), 
Court Room B7, 5 Ray Lawson Blvd., 2nd Fl. 
Brampton ON L6Y 5L7
Madam Chair - Zuidema J.

Paul DeMelo and Melissa Panjer – City of Brampton Lawyers
Chris Barnett and Alexis Alyea – Lawyers representing Intracorp

Bruce Haines – Representing the Sierra Club Canada (Participant) and spokesperson for Greenvisions. 
Diarmuid K. Horgan – First Witness called by Intracorp 
Steven Wimmer – Second Witness called by Intracorp
The hearing resumed with the Examination-in-chief of Diarmuid Horgan by Chris Barnett.

Diarmuid K. Horgan (First witness called by Intracorp) – Examination-In-Chief
Mr. Horgan referred to the Public Meeting that was held by the City of Brampton on May 7th 2007, which dealt with official planning, and an overview of the Development application and the Technical Studies submitted.  He stated there were a lot of people who attended, and claimed that of the 20 comments by the City staff, not one comment dealt with lot sizes or interfaces between existing estate lots and proposed lots.  He noted there were environmental issues, which David Butler will address at a later date.  

Mr. Horgan stated that the TRCA requested an Environmental Impact Study be prepared.  He explained that in terms of the drainage tributaries, an Environmental Impact Study was done to determine the net loss and net gain from an environmental perspective.  Other studies included a Tree Inventory Study and a Traffic Impact Study.  Mr. Horgan stated these were documented between May and September 2007, and later submitted to the City on October 3, 2007.  Mr. Horgan stated he met with the TRCA in October and November to address TRCA’s concerns and identify changes.  He claimed he received a letter dated November 25th, 2007 from the City, which identified a number of revisions they wanted to see in respect to the Draft Plan and Design Brief.  Based on the comments in the letter and TRCA’s concerns, Mr. Horgan stated the Draft Plan was revised in December 2007, incorporating the following changes: 1) Retain the existing drainage features through the subdivision by the provision of naturalized drainage channels/linear wetlands; 2) provide additional Vista Blocks to the West Humber River Valley (golf course) and the naturalized drainage channels; and 3) Reconfiguring the layout of the subdivision to incorporate additional Upscale Executive Housing design elements.  
Mr. Horgan stated the revised Draft Plan was presented in a meeting with the City and TRCA staff on February 8th, 2008.  He noted certain issues which were addressed.  In terms of Urban Design issues, Mr. Horgan stated there were external edge changes to incorporate architectural elements of housing.  To shield noise, Mr. Horgan explained that the plan was to avoid a traditional noise barrier.  He stated the external image would be houses and green spaces, which he claimed fulfills the noise reduction requirements.  He noted they wanted to do something different that was more upscale and provided for more vegetation.  He further noted that as part of the process, Intracorp agreed to incorporate Low Impact Density (LID) features, to deal with water valves.  Mr. Horgan stated many City staff attended the February 8th, 2008 meeting, and claimed that it was well received by City Staff and TRCA.
Mr. Horgan made reference to emails which were sent between Intracorp and the Commissioner of Planning and Design for the City (Mr. Corbett).  He noted that Mr. Corbett had stated in the February 12th email, that Intracorp had exceeded their expectations.  Mr. Horgan claimed that there were no concerns addressed in respect to 85 ft lots in the meeting.  He said the feedback from the City indicated the plan fulfilled their requirements for Urban Design.  Mr. Horgan stated a formal response to the revised plan was received from TRCA on March 7th, 2008.  He stated TRCA commended Intracorp for providing a sustainable community.  He also noted there were technical issues identified which were to be addressed at a later date.  Mr. Horgan stated that from the February meeting and emails, it appeared that both parties are happy with the plan.  

In response to the concerns/issues addressed in the February 8th, 2008 meeting, Mr. Horgan stated a revised/updated plan was submitted to the City and TRCA in March 2008.  He noted that in a letter dated March 19th 2009 to the City, he dealt with the Nov 2007 comments/revisions on a point by point basis.  He stated he dealt specifically with the elements of the plan.  He explained that the focal points of the letter included statements that: there would be a full view of the golf course, the main entry road will be integrated with the natural environment, and there would be open space, a park, and valley view.  He noted that LID features were also incorporated such as rainwater harvesting, infiltration/exfiltration galleries, and biofiltration buffers at the rear of the lots.  He explained the 2.5 metre buffer was set aside and they incorporated a biofilter buffer.  He stated the zoning set it aside so it can’t be built on.  He also noted other elements of the letter, which stated there would be a new entry road where there are specifically architecturally designed houses for Urban Design and Noise Control.  He explained there would be 40 metre deep lots where features for entry point.  Mr. Horgan stated the High Quality Housing aspect would be dealt with in more detail by Steven Wimmer.

Mr. Barnett asked Mr. Horgan if there were any other meetings held.  Mr. Horgan then continued and explained that a meeting was held with the City in April 2008 which was attended by the Commissioner of Planning and Design for the City (Mr. Corbett), among others.  In terms of the issue of allocation, Mr. Horgan noted that Mr. Corbett recommended that a letter be submitted to the City.  Mr. Horgan also noted a meeting was held with TRCA on July 8th, 2008 to discuss TRCA’s review comments on the revised Environmental Impact and Functional Servicing Studies as submitted in March 2008.  He noted a letter sent from TRCA to the City dated September 15th, 2008, in which the City requested a summary of review of the application and issues to address.  He clamed the TRCA was pleased to see Best Management Practices incorporated, such as biofiltration measures and water filtration measures.  In terms of ecology, Mr. Horgan stated TRCA was satisfied with the proposed corridors and water management.
Mr. Horgan explained that due to the sensitive environmental issues, the City wanted an individual Consultant to conduct a Peer Review, which Intracorp provided funding for.  He stated the City created a letter which set out the terms of reference for the Consultant to address.  Mr. Horgan stated the Peer Review concluded that: the EIS generally meets the standards of the City of Brampton Official Plan; the water and terrestrial habitat was protected; it conformed to Natural Heritage measures and there were no adverse affects.  Mr. Horgan was questioned whether he knew where the draft is from and if he discussed it with the Consultant.  Mr. Horgan stated he did not discuss with the Consultant, and he doesn’t know where the Draft is from.  He stated all he knows is that it was a signed letter.  He stated the EIS meets the work plan of the City and there were environmental improvements and enhancements.  Mr. Horgan stated the Peer Review Report was done by Dillon Consulting.  
Mr. Horgan explained that the City requested a meeting in September 2008 to bring everyone up to date with what was going on.  He stated that a questionnaire was prepared by City Staff which formed the basis of the meeting and exclusively dealt with environmental issues.  Mr. Horgan stated I. Roul of Dillon Consulting confirmed his findings of the Peer Review Report in the meeting and identified 3 additional environmental enhancements that could be considered: 1) Increase the density of planting in the naturalized drainage channels as well as potential environmental enhancements in the golf course; 2) Incorporate LID measures within the subdivision including rain barrels, infiltration galleries, Neptune Systems; and 3) to provide a subsequent building program.  Mr. Horgan claimed that the City did not raise any issues with respect to lot size interface or Urban Design.  He explained that Mr. Corbett recommended that a summary of Environmental improvements be provided to make it easier for the Council to see environmental net gain.  He stated the Environmental Net Gain Report was filed at the end of November.  Mr. Horgan explained that City staff also requested that an Addendum be issued to the Environmental Impact Study to address TRCA comments from September 2008, Dillon Consulting Peer Review and identify environmental enhancements that could be implemented on the golf course.
Mr. Horgan stated that in November 2008, the Functional Servicing Study was further revised to address TRCA and City comments.  He claimed that in a Recommendation Report, City Staff Report dated Dec 1, 2008, it was the first indication from the City, either verbally or written, that there was any concern of lot sizes.  He explained that since December 2008, the Council adopted a recommendation of the Staff Report to not approve the plan.  Since that date, Mr. Horgan explains there were several meetings with the City and TRCA staff.  The meetings focussed on environmental issues.  Mr. Horgan explained the changes made in the current plan.  He stated that even though the Easterly Tributary widens through the 2 acre lots it is not regulated per se.  He explained that as part of the analysis, a Regulatory Flood line was established, and a 10 metre buffer was provided beyond that point.  He claimed the zoning by-law showed it as open space, and now it has been firmly established what the limits are.  He explained that a detailed Stormwater Management was modelled to the Regulatory Flood line, so that post development flows would match the existing rate of flow.  He elaborated and stated the design of the Stormwater Management splits the flow from the pond to maintain the existing flow and drainage through the existing 2 acre lots. 
Mr. Horgan claimed the development that is currently proposed outside the Regulatory Flood Plain is consistent with Section 3 of the Provincial Policy Statement.  Mr. Barnett asked Mr. Horgan to address Tortoise Court Residents’ concern of flooding if the way of flow is changed.  Mr. Horgan explained the modeling was completed with TRCA criteria and took the worst case scenario in consideration.  TRCA requested upstream drainage from Countryside Drive which is currently regulated by the stormwater pond.  Mr. Horgan claimed the conclusion for Tortoise Court is that the modelling maintains existing conditions (maintains rate of flow).  He further stated that the proposed development implements Stormwater Management Best Practices.  He summarised the environmental enhancements: retention of the existing drainage features in the form of realigned Linear Riparian Wetlands/Natural Channels in dedicated Open Space Corridors, vegetated with native species; elimination of on-line golf course irrigation ponds and provisions of wet ponds designed with Best Management Practices; biofiltration to minimize water and increase groundwater base flow; implementation of LID features; increased depth of rear yards; retention of native species; conveyance of stormwater runoff from roofs and rear lots to the stormwater management ponds and open space.
Mr. Horgan noted that the TRCA stated in their letter on March 7th 2008, that the Plan was the first in Brampton, and one of the most progressive in its integration of LID measures and Best Management Practices.  In respect to water balance measures, Mr. Horgan states the objectives of the TRCA and the City are met.  He claimed the City doesn’t have specific standards but TRCA does.  Mr. Horgan stated Best Management Practices depends on Homeowners.  He noted that Intracorp will undertake a Homeowner Education Program that provides resources and literature on environmental type LID.  He claimed it has already been done in Georgetown and has had a good response.
Mr. Horgan explained that Foundation Drain Collectors will be used to collect water solely from the houses.  It will be a separate pipe which will drain to an outlet in the golf course where there is a proposed wetland.  He claimed the underground soil is impervious and the groundwater is insignificant.  Mr. Horgan explained that in terms of noise mitigation for future houses, rather than conventional noise barriers, the houses themselves will be the noise barrier.  He stated this is confirmed to be very effective.  Mr. Barnett stated there is no need to call an Expert on this issue.
Mr. Horgan stated there were no 1/2 acre or 1 acre lot issues in the Upscale Executive Housing Area before.  He further explained that there were no 85 ft lots proposed in the Vales of Castlemore East Area except for those currently proposed before the OMB.  He noted that in the Lockspur Subdivision Bram East, there was a request for the lots abutting the 2 acre Estate Lots.

Cross-examination of Diarmuid K. Horgan by Paul DeMelo.

Mr. DeMelo confirmed with Mr. Horgan that the evidence presented by Mr. Horgan on Monday, April 20, 2009 and today, is primarily an overview with background information.  Mr. DeMelo also confirmed with Mr. Horgan that the Estate Residential Lots are only found west of Goreway Drive and Tortoise Court and that this is where the City asked for 85 ft lots.  In terms of Mr. Horgan’s statement that the City never addressed concerns of lot size earlier, Mr. DeMelo brought the attention of an email which was sent from Michelle Innocente to F. Filippo dated October 14th, 2005.  Mr. DeMelo noted that Michelle mentioned there were concerns in the public meeting.  Specifically he noted how residents wanted deeper and wider lots.  Mr. Horgan confirmed this email.  Further to this, Mr. DeMelo received confirmation from Mr. Horgan of a letter by Mr. Horgan to the City in which it was stated that the width of the lots abutting the Estate lots should be increased to 85ft lots minimum.  He also confirmed with Mr. Horgan that this was proposed before the 70ft lot with burrow.  Mr. DeMelo received confirmation from Mr. Horgan that there was no indication that the depth of the lot would be increased.  Mr. DeMelo questioned Mr. Horgan about the rational and reasoning for changing the plan where there were deeper lots than the proposed 35m lots.  Mr. Horgan explained that this change was to accommodate the burrow.
Mr. DeMelo stated the first original proposal showed lots with greater depth.  The lots abutting the estate lots were 50.8 m deep with landscape burrow.  Mr. Horgan said this is typically larger.  Mr. DeMelo confirmed with Mr. Horgan that if the 12m burrow was taken out from the 50.8 m lot, it would leave a 38.8m lot.  He stated this is still more than proposed for depth.  He then asked Mr. Horgan whether there was a belief that a landscape berm was required in the original plan.  Mr. Horgan responded and stated that this is not correct and said a 70ft model was inconsistent with the product in phase 4 development.  Mr. DeMelo asked if one of the reasons given by Intracorp was that once up to 85ft lots, it would be less marketable.  Mr. Horgan responded and said it is part of the reason.  
Mr. DeMelo questioned the rational for the berm and asked whether it was to deal with the transition from the estate lots.  Mr. Horgan stated that by reducing width, it required them to compensate for it.  Mr. DeMelo then asked whether the 12 m burrow was to compensate for it.  Mr. Horgan confirmed it was.  Furthermore, Mr. Horgan confirmed that the berm was eliminated for the 85 ft frontage.  Mr. DeMelo asked Mr. Horgan whether there would be any construction restrictions by having a 2.5m swale in the 35 m lot.  Mr. Horgan stated he is not sure, and that it would be addressed by others.  However, Mr. Horgan confirmed that the 2.5 m would be taken away from the homeowner.  Mr. DeMelo stated that with a 35m lot and a 2.5 biofiltration swale, the lot is reduced to 33.5 m of useable space.
Chris Barnett:

Mr. Barnett asked Mr. Horgan to indicate the visual environmental overview.  Mr. Horgan explained that there would be a 6 ft high density fence dividing the estate lots and residential lots.  He stated this is similar to what was previously required in the Lockspur Area.  He noted there would be 2.5m landscape strips, a combination of trees and shrubs, half-envelope and a 7.5m front yard as required by the City standard.  He stated the front yard standard used to be 6m but has now been changed to 7.5m.  He claimed there is more than ample room to build and property that people buy.  He stated the lots are more than adequate.  He noted this is adequate for such things as parks from his experience.
Madam Chair asked Mr. Horgan to clarify the land use for the bio-infiltration buffers.  Mr. Horgan explained the bio-infiltration buffers are to facilitate percolation.  He stated the infiltration gallery is a strip of underground pipe (less than one metre) in the rear yard as part of the 7.5m.  Madam Chair asked where the pipe would be located.  Mr. Horgan stated it would be right adjacent to the yard.  Madam Chair also asked whether the Homeowner Education Program which Mr. Horgan made reference to, was actually implemented in Georgetown.  Mr. Horgan responded and said it has not been implemented yet.

Paul DeMelo:

Mr. DeMelo questioned Mr. Horgan as to whether it was possible to build on the 2.5m open space buffer and whether the 1m is in addition to the infiltration swale.  Mr. Horgan commented and said it was like any other.  Mr. DeMelo then stated that this meant that there can only be construction 3.5 m away from the property.  Mr. Horgan stated the 2.5m is really the addition, claiming the 1m to be the same as any other lot.  Mr. DeMelo asked Mr. Horgan whether he knew what the minimum setback was and whether the 3.5m in total was within the 35m or in addition to it.  Mr. Horgan stated he doesn’t know.  Mr. DeMelo stated the requirement is less than 3.5m.
Chris Barnett:

Mr. Barnett asked Mr. Horgan why the 2.5 m was proposed.  Mr. Horgan replied and stated it was for LID features.  He stated they wanted to provide as much as possible and this provided landscape buffers to the adjoining properties.  He referred to the Lockspur development and stated the lots are about 32 to 33.5m.  He stated that if there was no 2.5m zone, the infiltration features would still work.
Chris Barnett:

Mr. Barnett had concerns regarding the 22 individual witness statements submitted via Greenvisions.  He stated that there were statements that dealt with matters not in the jurisdiction of the court, such as libel/slander issues and property value.  He stated that the OMB could not provide the remedy and even if they could, the Limitation Act would bar the claim.  He also addressed his concern for respect for people’s times.  He claimed the statements to be written by children.  He stated the individuals are well intentioned but mis-informed.  He claimed that the individuals’ strong views are based on an inaccurate understanding of science and facts.  In reference to the individuals who stated they have enjoyed fishing in the ponds, Mr. Barnett claimed that first and foremost, people should not be fishing there since it is private property, and secondly that the individuals do not understand that the on-line ponds are not good fish habitat and will thus be moved where fish will be enhanced.  He stated he is not in the habit of cross-examining “children”. 

Madam Chair - Zuidema J.

In response to Mr. Barnett’s concerns, Madam Chair asked Mr. Haines whether any of the individuals who filed a witness statement were under the age of 18.  Mr. Haines confirmed there was no one under the age of 18 and in defence of the writing style of the statements, he pointed out that we live in a multi-cultural society where English may not be the 1st language of some of the individuals.  Accordingly, Madam Justice stated there were no children. 
Madam Chair asked Mr. Barnett if there were any witness statements which did not belong.  Mr Barnett specifically noted Mr. Carbone.  Madam Chair asked Mr. Haines why Mr. Carbone’s name was not mentioned during the Monday hearing.  Mr. Haines responded and stated that Mr. Carbone is a citizen and not a member of Greenvisions.  He stated Greenvisions asked the public to speak at the pre-hearing.  He explained that during discussions to withdraw as a party, it was agreed upon that individuals could come forward to present evidence.  He elaborated and said that the statements are not from Greenvisions, but only funnelled through them via email.  Madam Chair stated she is reluctant to not permit public members to speak.  She explained that the OMB encourages public participation.  She noted that the individuals must appreciate the risk that what they say will be tested and that their evidence will not be given great weight if they have no experience/expertise in the area of concern. 
Mr. DeMelo agreed that the public should be entitled to speak.  However, he did note that he understood Mr. Barnett’s concern for irrelevant issues being presented and wasting court time.  In response, Madam Chair stated she would assist and inform individuals of which matters should not be brought before the board.  She stated that she does not want duplicate evidence and noted that if new or important observations are not noted amongst family members, then only one member of the family should testify.
Mr. DeMelo requested to have an evening session for the 22 individuals, so that it doesn’t take out of hearing time.  Mr Barnett stated he was fine with the request.  Accordingly, Madam Chair set the date tentatively for May 5th 2009.  The time is yet to be determined but will probably be around 4:30pm to 5pm.
Steven Wimmer (Second Witness called by Intracorp) – Examination-In-Chief
Mr. Wimmer was the second witness called by Intracorp.  He is the Managing Principal at The MBTW Group and has 23 years of experience as a landscape architect and urban designer.  He has a Bachelor in Landscape Architecture and is a member of the Canadian Society of Landscape Architects and previously a member of the Ontario Association of Landscape Architects.  He has worked on a broad spectrum of projects in urban design and landscape architecture.  He stated he has been involved in about 75 to 80% of the projects in the surrounding developed area.  
Mr. Barnett stated he will be the expert for Urban Design and Architecture.
Revised plan to be addressed by City Council on Wednesday April 22, 2009 at 1pm.

Hearing is adjourned until 10am on Thursday, April 23, 2009.  
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